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The Industry Panel is established under the Independent Competition and Regulatory Commission Act 1997 (ICRC Act), following an application by ACTEW for the review of the Independent Competition and Regulatory Commission’s Price Direction for Regulated Water and Sewerage Services, 1 July 2013 to 30 June 2019.

The Industry Panel is constituted under the ICRC Act by one President and two members. 

The Panel Members are President Ms Mary Anne Hartley QC, and Members Ms Sally Farrier and Ms Claire Thomas PSM. 

Correspondence or other inquiries may be directed to the Industry Panel at the addresses below:

Industry Panel
GPO Box 158
Canberra ACT 2601

The secretariat of the Industry Panel can be contacted by telephone on (02) 6207 6128, or by fax on (02) 6207 0267 or via email at industrypanel@act.gov.au
Further details of the Industry Panel process can be found at: http://apps.treasury.act.gov.au/industrypanel. 

Industry Panel Charter

Having been appointed to form an Industry Panel to review the ACT Independent Competition and Regulation Commission’s water and sewerage price determination for the 2013-2019 regulatory period, we the undersigned:

1. Declare that none of us has any personal interest in, or predetermined views of, the outcomes of the review. 

2. Commit that, in the conduct of this review, we will be:

a) Independent, balanced and fair

i. Ensure our decisions and processes do not reflect undue influences and are consistent with our statutory responsibilities

ii. Engage competent and independent advice where appropriate

iii. Give parties a right to be heard on all issues that are relevant to the review, including the opportunity to check for any errors of fact in Panel documents
b) Open and transparent 

i. Ensure publication of all relevant material and advice

ii. Provide reader-friendly reports

iii. Give an accurate and fair account of facts and opinions, subject to maintaining the confidentiality of documents provided to the Panel in confidence
c) Accessible to all relevant stakeholders 

i. Ensure our consultation processes provide stakeholders with reasonable opportunities for participation and are based on a reasonable timeframe

d) Pragmatic and practical

i. Adopt a pragmatic approach to the review 

ii. Aim for pragmatic outcomes 

e) Efficient

i. Ensure the costs of the review are reasonable and proportionate 

ii. Use resources effectively and efficiently

iii. Where appropriate and feasible, draw on existing information
f) Timely

i. Balance the need for timely outcomes with the commitment to reasonable consultation timeframes and to ensuring thorough analysis of the issues

ii. Keep time commitments and meet deadlines

g) Respectful and considerate of all stakeholders and of each other

	
	
	

	Mary Anne Hartley
	Sally Farrier
	Claire Thomas
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1.
Background: What has triggered this review and the 
establishment of the Industry Panel?
On 13 October 2011, the Independent Competition and Regulatory Commission (ICRC) was issued by the ACT Treasurer with terms of reference to undertake an inquiry into the price of water and sewerage services provided by ACTEW Corporation Limited (ACTEW), pursuant to sections 15(1) and 16 of the Independent Competition and Regulatory Commission Act 1997 (the Act). 
The matters that had to be taken into consideration by the ICRC in its inquiry are listed in the following table:
	Matters listed in terms of reference:
	Matters listed in section 20(2) of the Act:

	(a) policies of the ACT Government as they relate to water security and the use of water;

(b) national water initiatives, policies and agreements; 

(c) the impact of a price on carbon on the provision of water and sewerage services in the ACT;

(d) the ability of the pricing path to match revenue recovery requirements to the consumer benefits accrued from the water security program;

(e) all potential regulatory models, including consideration of the provision of sufficient flexibility in price setting across the regulatory period to minimise the impact of significant price fluctuations;

(f) the legislative requirements outlined in section 20 of the Act (listed in right-hand column); and

(g) any other matters the ICRC considered relevant.
	(a) the protection of consumers from abuses of monopoly power in terms of prices, pricing policies (including policies relating to the level or structure of prices for services) and standard of regulated services; and

(b) standards of quality, reliability and safety of the regulated services; and

(c) the need for greater efficiency in the provision of regulated services to reduce costs to consumers and taxpayers; and

(d) an appropriate rate of return on any investment in the regulated industry; and 

(e) the cost of providing the regulated services; and

(f) the principles of ecologically sustainable development mentioned in subsection (5) of the Act;

(g) the social impacts of the decision; and

(h) considerations of demand management and least cost planning; and

(i) the borrowing, capital and cash flow requirements of people providing regulated services and the need to renew or increase relevant assets in the regulated industry; and

(j) the effect on general price inflation over the medium term; and

(k) any arrangements that a person providing regulated services has entered into for the exercise of its functions by some other person.




On 26 June 2013, the ICRC finalised its price direction in relation to water and sewerage services in the ACT. The price direction covers the period from 1 July 2013 to 30 June 2019, and was made in accordance with Part 4 of the Act, and terms of reference issued by the ACT Treasurer (referred to in the Act as ‘the referring authority’).

Part 4C of the Act allows either the referring authority (the Treasurer) or ACTEW – the only utility providing water and sewerage services in the ACT – to apply for a review of a price direction. Part 4C of the Act also outlines the process for the review of a price direction, which requires the review to be heard by an Industry Panel of three members.

On 26 September 2013, the ICRC received an application from ACTEW for a review, triggering the review process provisions in the Act. As required by the Act, the referring authority (the Treasurer) appointed an Industry Panel, comprising the following members:

· Ms Mary Anne Hartley QC (presiding member)

· Ms Sally Farrier

· Ms Claire Thomas PSM

Individual profiles of the Panel members can be found on the Industry Panel’s website at: http://apps.treasury.act.gov.au/industrypanel/panelbiographies.
2.
What must the Industry Panel do?

In undertaking its review, the Industry Panel has the same powers as the ICRC in conducting a price regulation investigation. It must prepare a draft and a final report, and must invite public submissions and conduct public hearings.

The Panel has the power to:

· confirm the original price direction made by the ICRC in relation to the price of water and sewerage services provided by ACTEW; or

· substitute a new price direction for the original price direction.

The Panel must make a decision on the merits of the case, having regard to the relevant legislation that governs the price direction. 
The Panel must submit its final report to the Treasurer (the referring authority) at the conclusion of the review. The report will then be presented to the Legislative Assembly. 

One of the first tasks of the Panel is to consider whether ACTEW’s application for review should be dismissed at the outset on the grounds that it is frivolous or vexatious. On the basis of the information provided to it so far, the Panel’s initial view is that the application is not frivolous or vexatious, and that the preliminary issues raised in the application are worthy of further investigation.  
3. 
Who can participate in the review?

Under the Act, the following parties have a right to be heard by the Industry Panel in relation to the review:
· the Treasurer (being the referring authority);

· ACTEW; and

· any person who made a submission to the original price direction, and who can demonstrate that their interests are adversely affected by that direction, and who has provided written notification to the ICRC of their intention to appear as a party.
 
The Act defines the above persons as ‘eligible persons’.

The Panel considers that the review process set out in the Part 4C of the Act requires it to afford ACTEW, as well as any other eligible person, within the above meaning, an ability to be heard on the matters that are the subject of the review. The legislative framework does not require that the Panel, in conducting the review, must consider submissions from other persons. However, in the interests of ensuring that the review process is open and accessible, the Panel is minded to consider submissions from persons other than ‘eligible persons’. Accordingly, the Panel has written to ACTEW and those persons who have notified the ICRC of their intention to appear as a party, inviting them to make written submissions ahead of, and following, the directions hearing that the Panel intends to convene (discussed below). 

The Panel will also make provision to hear submissions from other persons during its review, while remaining cognisant of the need to manage the review process in an efficient manner. In particular, the Panel will be seeking feedback from the ACT community more generally with a public consultation process once it has released its draft decision. It will be at this stage when the implications of the Panel’s investigations on the pricing of water and sewerage will become clear.
4.
How will the Industry Panel conduct itself?

As presented at the front of this document (see page i), the Industry Panel has developed and signed a charter that articulates how it intends to conduct itself during the course of the review process. The charter covers areas such as independence, openness, accessibility, pragmatism, efficiency, timeliness and respectfulness.
The Panel will hold open hearings, subject to the need to provide confidentiality when it has determined that particular information is confidential.

In undertaking the review, the Panel is supported by a secretariat, comprising a project manager and a range of technical specialists, including those with expert knowledge of price determinations in utility sectors. Under the Act, the Panel is also able to draw upon the resources of the ICRC for any assistance it requires.

The administrative functions of the secretariat are provided by the ACT Chief Minister and Treasury Directorate.  
5.
How does the Industry Panel intend to approach its 
task?
As this is the first time that an application for review of a price direction has been made under the Act, the Industry Panel does not have a precedent to guide the approach and processes it will adopt in undertaking its review. Therefore, the Panel is drawing on best practice in similar processes.
The Panel is cognisant of the need to resolve the matter of ACTEW’s prices for water and sewerage services expeditiously. However, an important objective for the Panel is that the pricing direction it ultimately decides to adopt is robust and will stand up to scrutiny, and so it will have regard to accepted, well-tested regulatory techniques.

As this is a merits review, the Panel will be determining for itself the correct or preferable decision. It intends to do this as a unified
 process that can be distilled into two main stages:

1. establishing the review process and the areas of focus for the Panel’s investigation; and

2. decision-making and presentation of these decisions.

A schematic overview of the process is presented below, which is followed by a more detailed discussion of the different stages of the Panel’s intended approach.
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5.1
What issues will be investigated by the Panel? (Stage 1)
The first stage of the Panel’s review will be to identify and define the issues that will be the focus of its investigations during the process. This stage will be informed by matters raised by the parties to the review, noting that ACTEW has already raised a number of issues in its letter of application for the review.
The Panel has written to ACTEW stating its intention to seek a statement of facts and contentions that will identify with precision ACTEW’s concerns with the original price direction. 
In parallel, the Panel has written to those persons who have previously notified the ICRC of their intention to appear as a party to the review, seeking submissions on the Panel’s proposed approach and informing them of the content of a directions hearing. A copy of the letters sent to ACTEW and a sample letter to those who notified an intention to appear as a party can be found on the Panel’s website (http://apps.treasury.act.gov.au/industrypanel).
On 25 July 2014, the Panel proposes to convene a directions hearing of the parties of the review, at (or following) which the Panel will:
· hear feedback about its intended approach to the review;
· set a date for the receipt of a statement of facts and contentions by ACTEW;
· set dates for any submissions in response to ACTEW’s statements of facts and contentions, or submissions on other issues that are relevant;

· set its expectations about the format of submissions; and
· discuss the documents and information it proposes (at least initially) to take into account during the course of the review, and how issues of confidentiality will be dealt with. 
At the directions hearing, the Panel will also seek views from parties about the nature and conduct of a ‘hearing of review issues’ that it intends to hold after the receipt of ACTEW’s statements of facts and contentions, and the reply submissions. 
The Panel’s view is that the hearing will be convened after it has had time to consider ACTEW’s statement of facts and contentions and reply submissions. The purpose of the hearing will be to hear oral submissions on the written record (that is, on the Applicant’s statement of facts and contentions, and written submissions filed with the Panel), and to afford the Panel an opportunity to seek clarification on matters raised.  

The Panel’s preferred approach is that the hearing be conducted with as little formality as appropriate and it is not proposed that it would be a forum for the examination of witnesses. 

5.2
How will the Panel’s decision be presented? (Stage 2)
After the issues for consideration are identified in the first stage described above, the second stage of the Panel’s proposed process will follow standard regulatory pricing investigation processes. This will involve technical experts who will consider the identified issues assisted by economic modelling and other expert consideration of projected costs and demand, in the context of the statutory framework and terms of reference.

The Panel is required to publicly release a draft report, which will contain its proposed price direction and include a statement of reasons underpinning its decision. As required by legislation, the Panel will publish a notice in a daily newspaper when its draft report has been released.  The Panel will invite the parties to the review to make written submissions on the draft report, with at least 20 business days allowed for the receipt of these submissions.  

During this submission period, the Panel also intends to hold another public hearing, when it will hear views which are representative of the ACT community – including about the social impacts of its proposals. The Panel will invite any interested person who wishes to raise any issues to set these out in writing to the Panel within a specified period of time. In order to ensure that the public hearing is conducted in an efficient and effective manner, and to avoid duplication in the issues being discussed, the Panel may not invite all interested persons to appear at the hearing to speak to issues raised by them in writing.  

In preparing its final report, the Panel must identify the submissions it has received to its draft report, and discuss how the issues raised in these submissions have been taken into account in reaching its final decision.

Upon completion, the final report will be submitted to the Treasurer (as the referring authority), who is then responsible for providing the report to the Legislative Assembly.
6.
What are the indicative timelines for the review?

The legislation does not specify a timeframe in which reviews of pricing decisions must be completed. While the Industry Panel is keen to conclude its investigations before the end of the calendar year, the credibility and the robustness of the review are paramount. 

At this early stage, the Panel cannot be confident about the timeframe for the review; this is because the review process, timeframe and scope of issues that will form part of the review are to be determined during the directions hearing and related stages.

However, the following table provides an indicative guide to the timing of key review milestones that will need to be achieved in order for the Panel’s final decision to be presented to the Legislative Assembly before the end of 2014. 

The Panel will review the timing of the key milestones regularly, and parties to the review will be notified of any revisions. Revised dates will also be posted on the Panel’s website. 
	Key Milestone
	Indicative target timing

	Directions hearing 
	25 July 2014

	Receipt of ACTEW’s statement of facts and contentions
	end July 2014

	Receipt of submissions from other parties to the review
	mid August 2014

	Hearing of review issues
	mid August 2014

	Release of draft report
	end September 2014

	Receipt of submissions on draft report close
	end October 2014

	Public hearing with ACT community about draft report
	mid October 2014

	Delivery of final report to Treasurer
	mid/late November 2014


Following the directions hearing, parties to the review will be informed in writing of key dates decided upon in relation to submission due dates and the hearing date, and such details will be updated on the Industry Panel’s website.

7. 
What happens to the prices of water and sewerage 
while the Panel is undertaking its review?

The ICRC’s pricing direction of 26 June 2013 will continue to have effect unless the Industry Panel, on application by a party to the review, declares that the implementation of the price direction is suspended or altered.
 
If this were to occur, any suspension or alteration to the original pricing direction by the Panel will continue until:
· the day that the Panel’s final report is presented to the Legislative Assembly, if the Panel decides to confirm the original pricing direction; or

· if the Panel’s final decision is to substitute a new price direction, the date that this new price direction comes into effect (which is the day stipulated by the Panel in its final decision, or 14 days after the Panel’s final report is presented to the Legislative Assembly, whichever is the later).

8.
Where can I find further information?
In keeping with the commitment under its charter to be open and transparent, the Panel will be publishing all relevant (and non-confidential) material about the review on its dedicated website, which can be found at: 

http://apps.treasury.act.gov.au/industrypanel
Correspondence or other inquiries may be directed to the Industry Panel at the following postal address:

Industry Panel
GPO Box 158
Canberra ACT 2601

The secretariat of the Industry Panel can be contacted by telephone on (02) 6207 6128, or by fax on (02) 6207 0267 or via email at industrypanel@act.gov.au.
� As stated in section 24K(3)(a) of the Act, this written notification had to made within 14 days of receiving a copy of the application for review.


� In other words, the Panel does not intend to adopt a two-step process whereby it first decides on whether it is appropriate to substitute a new price direction, and only then considers the terms of that direction.


� The declaration of suspension or alteration is taken to be a variation of the price direction while the direction remains in force (section 24S(2) of the Act).
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