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Introduction
This Discussion Paper has been compiled to assist those considering making a submission to the Investigation of the ACT Energy Industry Levy (the Investigation). The Discussion Paper provides background information to the Investigation, including the Terms of Reference (Attachment A) that outline the intended scope of the work and the key issues to be considered during the process. It also poses a number of questions that those considering making a submission may wish to address within their submission. 
The Chief Minister, Treasury and Economic Development Directorate (CMTEDD) welcomes submissions to address the key issues and questions outlined in the Discussion Paper. However, submissions do not need to address all issues and questions outlined in the Discussion Paper. While those considering making a submission are encouraged to provide evidence in support of their views, submissions do not need to be extensive documents. 

Key information about the Investigation
The Discussion Paper outlines:

· how to make a submission;

· the Terms of Reference for the Investigation; and

· the issues on which the Investigation is seeking feedback and information. 

Key Dates

Release of Discussion Paper:




18 December 2015

Submissions due by:





5 February 2016
Contacts

For further information please contact

Investigation Officer:





Ms Nicole Wong (02) 6207 0275
Email address:






energyindustrylevy@act.gov.au 

Website: 






www.act.gov.au/energyindustrylevy
How to make a submission

Any interested party may make a submission to the Investigation. Submissions should be in written form, and where possible, provided electronically. 

Written submissions should be emailed to energyindustrylevy@act.gov.au , or alternatively can be sent to:

Investigation of the ACT Energy Industry Levy

C/- Ms Nicole Wong 
Economic and Financial Group

Chief Minister, Treasury and Economic Development Directorate

GPO Box 158
CANBERRA CITY ACT 2601

Background Information
The ACT Energy Industry Levy (EIL) is a levy intended to fully recover the regulatory costs associated with the energy industry sector and was introduced in 2007, as part of the implementation of National Energy Market reforms. The levy is enabled through Part 3A of the Utilities Act 2000 (the Act). It applies to all energy operators (both distributors and retailers) who provide electricity and/or gas services in the ACT (see Table 1 in Attachment B for the number of operators in each particular market).  The ACT was the first jurisdiction to introduce a levy for the energy sector that is calculated in this way.  As the EIL has now been in operation for some years, revisiting it is timely.
EIL determinations are required to be made by the Levy Administrator (the Chief Executive Officer of Independent Competition and Regulatory Commission (ICRC)), prior to 1 October of each year, and apply to that financial year. This is a requirement of the Act and the determinations are published as notifiable instruments on the ACT legislation register at www.legislation.act.gov.au.

The EIL applies to each energy sector (electricity and gas) for both supply and distribution services provided. The EIL reflects the total estimated regulatory costs (encompassing both national and local regulatory costs) for that year and an adjustment for any over or under-recovery in the previous year (to correct the estimate made in the previous year for the actual total regulatory costs incurred in that year). 
The total regulatory costs captured by the EIL are derived from regulatory activities that occur at both the national and local level. 

· National regulatory costs cover the activities of the Territory in meeting its national regulatory obligations under the Australian Energy Market Agreement (AEMA), in relation to the Australian Energy Market Commission and the Ministerial Council on Energy’s responsibilities.
· Local regulatory costs cover the regulatory functions and services provided by:
· the ICRC, as the ACT Regulator;

· Access Canberra, as the ACT Technical Regulator; and
· The ACT Civil and Administrative Tribunal, as the ACT Arbiter.
	Questions:

	· Has the basis for the determination of the EIL been well understood by operators?

· Is the range of regulatory costs covered by the EIL understood by operators?


Key Issues 
Volatility of regulatory costs
The total regulatory costs captured by the EIL in any given year comprises of both fixed and variable components. The fixed component is divided equally amongst operators in each market sector. The variable component is divided amongst operators based on their market share (that is, the percentage of the total energy provided within the ACT market in a particular year).
The following table outlines the actual total regulatory costs by sector by year, which indicates that the total regulatory costs by industry sector can fluctuate over time. 
Table 1 – Actual total regulatory costs from 2008-09 to 2014-15 as determined by the levy administrator, ($, dollars)

	Industry Sector
	2009-10
	2010-11
	2011-12
	2012-13
	2013-14
	2014-15

	Electricity Distribution
	736,046 
	801,707 
	1,001,838 
	999,909 
	867,556 
	786,119 

	Electricity Supply
	855,967 
	728,567 
	738,178 
	723,457 
	770,388 
	715,635 

	Gas Distribution
	316,204 
	574,735 
	584,629 
	 460,692 
	406,238 
	451,061 

	Gas Supply
	340,092 
	441,472 
	472,568 
	356,115 
	292,465 
	305,837 

	Total 
	2,248,309 
	2,546,481 
	2,797,213 
	2,540,173 
	2,336,647 
	2,258,652 


Source: 
Notifiable instruments – Utilities (Energy industry levy – national regulatory obligations and costs) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Notifiable instruments – Utilities (Energy industry levy – local regulatory costs) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

While the actual total regulatory costs by industry sector fluctuate, the volatility is more evident when considering the separate components of fixed and variable costs. The fixed component of the EIL, which can be seen in Table 2 of Attachment B, has been volatile in all industry sectors over the past seven financial years, where the range of the fixed component is:

· $61,500 to $183,500 (electricity supply); 
· $26,000 to $94,500 (gas supply);
· $249,500 to $512,000 (electricity distribution); and

· $217,500 to $415,000 (gas distribution). 

The volatility of the fixed component for an energy operator is a result of the combination of the number of operators within an industry sector and the associated regulatory costs that occur at the national and local level in a financial year. Therefore, the volatility of the fixed component for an energy operator can be significant depending on whether there are changes in number of operators or regulatory costs.
· The number of operators within an industry sector depends on whether an operator provides energy within the ACT for a financial year (that is, if an operator enters or exits the industry sector in a particular year, it would affect how the fixed component is calculated).  

· The national and local costs for a financial year depend on the amount of regulatory activities undertaken by a regulator, the number of complaints received and/or how a regulator or arbiter classifies its regulatory costs in the year. 
As a result of the volatility of the total regulatory costs, the variable component may also experience volatility over time. However, the volatility of the variable component is largely dependent on whether an energy operator’s market share changes over time and to some extent the classification of regulatory costs by a regulator or arbiter.  

While the variable component is an important part of the EIL, the volatility of the fixed component can potentially have a more significant impact on incumbent and new energy operators due to the number of factors that affect the fixed component. Therefore, the Discussion Paper has focused primarily on the fixed component due to its volatility in comparison to the variable component.  
The next section discusses the impact of the volatility in the fixed component of regulatory costs on individual operators within a particular industry sector. 

	Questions:

	· Does the volatility of the total regulatory costs (or the components thereof) make the predictability of your annual levy difficult?


Distribution of the total regulatory costs
In distributing the regulatory costs across operators of each market sector, the formula below (as outlined in Section 54C of the Act) apportions the fixed component evenly over the number of providers in the particular sector and the variable costs based on market share (using the percentage of total energy provided as a proxy). 
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Where:
K/NC is the estimated fixed component
(L-K) x E/∑E is the estimated variable component

A is the adjustment for the previous year for the difference between estimated EIL and actual EIL. This is calculated as the actual determined component for the prior year, plus the actual determined variable component for the prior year, less the amount of levy paid (which reflects prior year estimates). 
Please see Section 54C (5) of the Act for the formula and underlying terms, which is available at www.legislation.act.gov.au.
At present, the distribution market for gas and electricity each have only one operator, which means that distinguishing between the fixed and variable component has no actual impact on the overall distribution of the regulatory costs to operators in the distribution market. 
Given the current methodology used to distribute the total regulatory costs, the volatility of the fixed component on individual operators is more apparent in the supply market (for electricity and gas) as there is more than one operator within the industry sector. However, if the distribution market (for electricity or gas) were to have new operators enter the market, the fluctuations and impact created by the current method for distributing the fixed component could be substantial for a new entrant.  

To provide more context, there is an illustrative example at Attachment C, which shows how the total regulatory costs are distributed amongst a particular market for any given year, with and without any annual adjustment for the previous year. 

More information on the fixed component is available at Attachment B, which outlines by each industry sector the:

· actual fixed component (Table 2);

· average fixed component (Table 3); and

· percentage of the fixed component compared to the total regulatory costs (Table 4).

	Questions:

· Are there any improvements that can be made to the current methodology for distributing the EIL? If so, how may they be achieved? What are the relative merits? 
· Is the methodology used for the adjustment of the previous year appropriate? Is there a simpler methodology that could be utilised? 


Potential alternative methodologies to distribute the total regulatory costs
The potential alternative methodologies to distribute the total regulatory costs amongst energy operators include:
· Option 1: Fixed Methodology.
· Option 2: Variable Methodology.
· Option 3: Variable Methodology (with minimum fee).
· Option 4: Current Methodology (with defined fixed fee).
Under the Current Methodology, the fixed component is currently divided equally amongst operators in each industry sector, while the variable component is divided amongst operators based on their market share (that is, the percentage of the total energy provided within the ACT market in a particular year).
Option 1: Fixed Methodology – would result in the total regulatory costs being distributed equally amongst operators in each market sector, regardless of market share.  

Option 2: Variable Methodology – would result in the total regulatory costs being divided amongst operators based on market share (that is, the percentage of the total energy provided within the ACT market in a particular year).

Option 3: Variable Methodology (with minimum fee) – effectively the same as Option 2, but with a minimum EIL payable for those operators where the calculated EIL is smaller than the minimum fee. 
For example, the minimum fee could be $2,000, and if an operator’s market share results in the EIL payable being less than $2,000, then the operator would pay $2,000 for that particular year. However, if an operator’s EIL payable for a year is above the minimum $2,000 threshold, then the operator’s EIL be determined as per the variable methodology. To further illustrate Option 3:
· If an operator’s EIL as per the variable methodology would be $1,000, under Option 3 the operator’s EIL would be $2,000, as the minimum fee was not reached.
· If an operator’s EIL as per the variable methodology would be $5,000, under Option 3 the operator’s EIL would be $5,000 as this is greater than the minimum fee of $2,000. 
Option 4: Current Methodology (with defined fixed fee) – is similar to the current methodology, with the exception that the fixed component would be replaced with a defined fixed fee, where the defined fee is applied to all operators and the remaining regulatory costs (total regulatory costs minus the total defined fee for that year) is distributed as per the variable methodology. 
For example, the defined fixed fee could be $5,000, and under this option all energy operators will pay the defined fee and a variable component as per the variable methodology on the remaining regulatory costs. 
	Questions:
· Are there any views about the alternative methodologies for distributing the total regulatory costs?

· Are any of the options preferable? If so, why?

· Are there other methodologies not outlined in the above section that may be used to distribute the EIL? If so, please outline the option briefly.

· In relation to Option 3: Variable Methodology (with minimum fee), is the concept of a minimum fee appropriate? What would be an appropriate minimum fee?
· In relation to Option 4: Current Methodology (with a defined fixed fee) – is the concept of a defined fixed fee for all operators appropriate? What would be an appropriate defined fee?
· Are there insights from other jurisdictions that may be appropriate for the ACT to consider? If so, what are the relative merits of these?


Retrospective Adjustment
The current methodology for EIL determinations includes an adjustment for the prior year’s EIL determination. As mentioned in the previous sections of this discussion paper, the EIL determination every year (and therefore the EIL payable by operators every year) is subject to an adjustment ‘A’ for the previous year and uses the formula set out in the Act. This shows that every year the EIL payable by operators will have a retrospective adjustment for the previous year. 
As per the Terms of Reference, this Investigation will consider whether a retrospective adjustment should apply to the 2016-17 EIL payable for the 2015-16 EIL paid, if a new methodology was deemed appropriate for the distribution of the EIL between energy operators. 

If a retrospective adjustment was considered appropriate, this would give effect to the new methodology as if applied to the calculation of the 2015-16 EIL paid. 
	Questions:

· Are there any issues with undertaking a retrospective adjustment in the 2016-17 EIL determination for 2015-16 EIL?


Other minor issues
The Investigation welcomes discussions on any minor issues that may be relevant to the issues that this Discussion Paper is canvassing. 
	Questions:

· Are there any other minor issues that relate to the Discussion Paper which should be considered within this investigation?


Attachment A – Terms of Reference 

The ACT Energy Industry Levy (EIL) is a levy on energy utilities intended to recover, in aggregate, the regulatory costs associated with the energy industry sector. The levy was introduced in 2007 and is enabled through Part 3A of the Utilities Act 2000 (the Act). It applies to all energy operators (both distributors and retailers) who provide electricity and/or gas services in the ACT.   

The current methodology established in the legislation determines the distribution of the EIL between energy operators. In response to industry feedback, the methodology used to distribute the EIL between operators is being re-examined, to ensure it promotes an equitable distribution and supports a competitive energy market in the ACT.

The investigation of the EIL will examine the current methodology used to distribute the EIL amongst energy operators in the ACT, and provide comment and recommendations on:
· the appropriateness of the current structure of the regulatory costs (as per definitions under Section 54A of the Act);

· the appropriateness of the current methodology for distributing regulatory costs across operators (as per Section 54C of the Act);

· whether any improvements can be made to the structure of the regulatory costs or current methodology, or whether there are relevant alternative methodologies used in other jurisdictions;

· if improvements are suggested, whether legislative amendments are required;

· if improvements are suggested, whether a retrospective adjustment will apply to the 2016-17 EIL for the 2015-16 EIL paid; and

· any other minor issues identified in the investigation.  

Consultation: The investigation will seek the views of key stakeholders, including interested energy operators in the industry. A public call for submissions, as well as ongoing consultation with key stakeholders, would facilitate this outcome. 
Attachment B – Fixed Component Tables
Table 1 shows the number of operators that provided a service in each sector as determined by the levy administrator for the 2008-09 to 2014-15 levy years. 

Table 1 – Number of operators in each industry sector in the ACT from 2008-09 to 2014-15 as determined by the levy administrator

	Industry Sector
	2008-09
	2009-10
	2010-11
	2011-12
	2012-13
	2013-14
	2014-15

	Electricity Distribution
	1
	1
	1
	1
	1
	1
	1

	Electricity Supply
	13
	14
	15
	11
	10
	10
	12

	Gas Distribution
	1
	1
	1
	1
	1
	1
	1

	Gas Supply
	4
	4
	4
	4
	3
	3
	3


Source: 
Notifiable instruments – Utilities (Energy industry levy – other) Determination 2009, 2010, 2011, 2012, 2014 and 201.5
Table 2 shows the total fixed component
 for each energy industry sector for the 2008-09 to 2014-15 levy years. In particular, Table 2 indicates the volatility in the total fixed component across the years since the EIL was introduced.

Table 2 – Total fixed component
 for each industry sector from 2008-09 to 2014-15 as determined by the levy administrator, ($, dollars)

	Industry Sector
	2008-09
	2009-10
	2010-11
	2011-12
	2012-13
	2013-14
	2014-15

	Electricity Distribution
	289,594 
	343,330 
	426,491 
	461,672 
	512,006 
	495,237 
	249,651 

	Electricity Supply
	104,545 
	183,329 
	131,623 
	147,206 
	89,539 
	88,054 
	61,443 

	Gas Distribution
	217,332 
	221,109 
	415,105 
	397,156 
	381,522 
	283,157 
	262,113 

	Gas Supply
	64,878 
	71,737 
	80,632 
	94,316 
	48,593 
	30,148 
	26,025 

	Total 
	676,349 
	819,505 
	1,053,851 
	1,100,350 
	1,031,660 
	896,596 
	599,232 


Source: 
Notifiable instruments – Utilities (Energy industry levy – other) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Table 3 illustrates how changes in the fixed component from one year to the next and changes in the number of operators in some energy sectors impact on the average per industry sector operator. 

Table 3 – Average fixed component
 for each industry operator in a particular year – 2008-09 to 2014-15, ($, dollars)

	Industry Sector
	2008-09
	2009-10
	2010-11
	2011-12
	2012-13
	2013-14
	2014-15

	Electricity Distribution*
	289,594 
	343,330 
	426,491 
	461,672 
	512,006 
	495,237 
	 249,651 

	Electricity Supply
	8,042 
	13,095 
	8,775 
	13,382 
	8,954 
	8,805 
	5,120 

	Gas Distribution*
	217,332 
	221,109 
	415,105 
	397,156 
	381,522 
	 283,157 
	262,113 

	Gas Supply
	16,220 
	17,934 
	 20,158 
	23,579 
	 16,198 
	10,049 
	8,675 


*Please note that for electricity and gas distribution there is only one operator in the market. 

Source: 
Notifiable instruments – Utilities (Energy industry levy – other) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Table 4 indicates that over time the fixed component has been reducing as a percentage of total regulatory costs in the supply market (where there are more operators compared to the distribution market, for both electricity and gas). While in the distribution market, the percentage of the fixed component has fluctuated over time, but still remains as a relatively high proportion of total regulatory costs
. 

Table 4 – Percentage of the fixed component
 for each industry sector from 2009-10 to 2014‑15 compared to the total regulatory costs
 as determined by the levy administrator, ($, dollars)

	Industry Sector
	2009-10
	2010-11
	2011-12
	2012-13
	2013-14
	2014-15

	Electricity Distribution
	47%
	53%
	46%
	51%
	57%
	32%

	Electricity Supply
	21%
	18%
	20%
	12%
	11%
	9%

	Gas Distribution
	70%
	72%
	68%
	83%
	70%
	58%

	Gas Supply
	21%
	18%
	20%
	14%
	10%
	9%


Source: 
Notifiable instruments – Utilities (Energy industry levy – other) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Notifiable instruments – Utilities (Energy industry levy – national regulatory obligations and costs) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Notifiable instruments – Utilities (Energy industry levy – local regulatory costs) Determination 2009, 2010, 2011, 2012, 2014 and 2015. 

Attachment C – Illustrative Example

The following example demonstrates a simple example of how the EIL is distributed amongst a particular market for any given year, without any annual adjustment for the previous year. 

Total Fixed Regulatory Costs = $2,000,000

Total Variable Regulatory Costs = $2,000,000

Number of market operators = 4

Market share of Operator 1 = 50 per cent

Market share of Operator 2 = 30 per cent

Market share of Operator 3 = 15 per cent

Market share of Operator 4 = 5 per cent

Given the example above, each operator’s levy for the particular year is outlined in the following table (not including any adjustment for the previous year).

Table 5 – Example of the Distribution of Energy Industry Levy

	Market Operator
	Fixed Component

	Variable Component

	Total Energy Industry Levy


	1
	$500,000
	$1,000,000
	$1,500,000

	2
	$500,000
	$600,000
	$1,100,000

	3
	$500,000
	$300,000
	$800,000

	4
	$500,000
	$100,000
	$600,000

	Total
	$2,000,000
	$2,000,000
	$4,000,000


The example shows that Operator 1 pays 37.5 per cent of total regulatory costs (both fixed and variable), when its market share is 50 per cent, while Operator 4 pays 15 per cent of the total regulatory costs, when its market share is 5 per cent. This example highlights that the current methodology used to distribute all regulatory costs may result in an operator with a higher market share paying a relatively smaller proportion of the total regulatory costs. This is more pronounced if fixed costs are higher than variable costs, given that fixed costs are distributed equally between operators and not on the basis of an operator’s market share. 

As mentioned, the EIL payable in any given year has been adjusted to cater for the difference between estimates and actual regulatory costs determined for the previous year. The adjustment is built into the current methodology as ‘A’, as outlined earlier in the Discussion Paper. Using the same example outlined in Table 6 and assuming that there has been an underpayment of the EIL of $50,000 for each operator
, the following Table outlines how the adjustment factor may work in any given year. 

Table 6 – Example of Adjustment of Energy Industry Levy

	Market Operator
	Fixed Component
	Variable Component
	Total Energy Industry Levy
	Adjustment for previous year required
	Adjusted Total Energy Industry Levy 

	1
	$500,000
	$1,000,000
	$1,500,000
	$50,000
	$1,550,000

	2
	$500,000
	$600,000
	$1,100,000
	$50,000
	$1,150,000

	3
	$500,000
	$300,000
	$800,000
	$50,000
	$850,000

	4
	$500,000
	$100,000
	$600,000
	$50,000
	$650,000

	Total
	$2,000,000
	$2,000,000
	$4,000,000
	$200,000
	$4,200,000

































































� The figures in this table do not include any adjustment to the EIL that may be applicable in the outlined year.


� Fixed Component is known as fixed net regulatory costs under the Act.


� Fixed Component is known as fixed net regulatory costs under the Act. 


� Note: Due to rounding, totals may not add up. 


� Fixed Component is known as fixed net regulatory costs under the Act.


� The figures in this table do not include any adjustment to the EIL that may be applicable in the outlined year. The averages were calculated as an illustrative example to explain how the fixed component is calculated, and do not represent any EIL that may have been paid by any operator. 


� Total regulatory costs are known as total fixed net regulatory costs under the Act.


� Fixed Component is known as fixed net regulatory costs under the Act.


� Total regulatory costs are known as total fixed net regulatory costs under the Act.


� Note: This is only an example for illustration purposes only and does not represent any actual data or current market situation. 


� Fixed Component is known as fixed net regulatory costs under the Act.


� Variable Component is known as the net regulatory costs under the Act


� Total Energy Industry Levy in the discussion paper refers to the sum of both fixed net regulatory costs and the net regulatory costs as per the Act.


� Note: The assumption of a flat adjustment of $50,000 for each operator is for illustrative purposes, as the adjustment is based on the formula outlined within Section 54C (5) of the Act, and based on the actual levy paid (which incorporates the previous year’s estimates). 


� Note: this is only an example for illustration purposes only and does not represent any actual data or current market situation.
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