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This submission is primarily concerned with governance issues impacting on the operations of ACTEW and the provision of water, wastewater and sewerage services.  
Governance is essentially about responsibility and accountability.  Responsibility bests rest with the parties that are best able to exercise such responsibilities.  Responsibility does not equate with authority.  Authority can be delegated but responsibility cannot.  Accountability is the mechanism by which those exercising authority are influenced to prosecute such authority responsibly.
The submission argues that the current governance arrangements – that is, ACTEW as a Territory-owned corporation, is not the appropriate model for the delivery of water and wastewater services.  Responsibility for significant policies in respect of these important services rests with government, the community’s elected representatives.  Limited accountability mechanisms and conflict between broader public good and narrower ‘best interests’ of the organization make the statutory corporation model inherently unsuitable for public ownership .

The submission considers alternative governance models and concludes that ACTEW should revert to a public authority (that is, a Territory Authority rather than a Territory-owned Corporation) and be constituted with an Advisory board rather than a Governing board.
Background

By virtue of the Electricity and Water Ordinance 1988 (which subsequently became an ACT Act on 11 May 1989 with the establishment of ACT Self-Government), the water, wastewater and sewerage functions for the ACT were combined with the ACT Electricity Authority, and the ACT Electricity and Water Authority was established.  
The changes arose out of the Commonwealth Government’s objective of rationalising statutory authorities.  It was considered that the expertise and infrastructure of the former ACT Electricity Authority would provide a sound basis for the provision of water and sewerage services on a commercial basis.
  The combination of electricity and water into a single authority followed a precedent set by the Northern Territory Government when it created the Power and Water Authority in 1987.
ACTEW Corporation was established in 1995 by way of amendments to the Energy and Water Act 1988 as a result of the passage of the Electricity and Water (Corporatisation) (Consequential Amendments) Act 1995.  In presenting the Bill on 1 June 1995, the then Minister for Urban Services, Mr De Domenico MLA stated that the corporatisation of ACTEW was an important means of effecting micro-economic reform, to ensure that ACTEW is ready for competition and meets the requirements that the ACT Government agreed to as part of the Council of Australian Governments agreement on national competition policy. 
 
While this was the official position, in reality corporatisation was driven by ideology and preparation for possible privatisation.  The need to prepare ACTEW for competition related only to its electricity retail function.
In February 1998, during debate on ACTEW (Transfer Scheme Bill), Mr Quinlan MLA argued that,

‘it is now fairly well established that it is only the retail arm of ACTEW that faces a market risk that represents any significant change from its position right now. Let us remember that right now it is doing very well. The remainder of ACTEW remains a natural monopoly. How many times do we have to say it? The water and sewerage is not going to be subject to any competition whatsoever.’
The argument for privatising electricity retail due to the establishment of a competitive market did not apply to the remainder of ACTEW.  While it may have made good sense to amalgamate water and sewerage with electricity in 1988 due to the synergies in operation, the prospect of a sale should have caused a re-think of the structure, functions and governance arrangements.
The current arrangements under which ACTEW operates were the result of a compromise for the provision of water, wastewater and energy.  In April 1999, Ms Carnell, Chief Minister and Treasurer, stated,
‘The Government has accepted the Assembly's decision that a sale of ACTEW is not an option, but that does not mean that we should do nothing. I am sure the Assembly would agree with me on that. Consequently, the Government is investigating ways of addressing the challenges that ACTEW faces, including the lack of economies of scale and lack of capital to fund growth options without resorting to the sale of the business. The Government is therefore investigating the possibility of strategic partnerships.

In 2000, the ACTEW/AGL Joint Venture Act established a joint venture (JV) which was 50% owned by a subsidiary of ACTEW and 50% by AGL.  Electricity assets were vested in the JV while ACTEW Corporation retained water and wastewater assets.  The provision of water and wastewater services was outsourced by ACTEW Corporation to the JV.

At the time, no thought was given to whether the reduced role of ACTEW Corporation should give rise to a review of the governance arrangements applying to it.

Recent events, including cost over-runs on the Enlarged Cotter Dam and executive pay arrangements within ACTEW have drawn attention to the appropriateness of institutional arrangements governing ACTEW.

Furthermore, in its Final Report on Regulated Water and Sewerage Services, the ICRC made a number of recommendations relating to the institutional arrangements affecting ACTEW. 

Issues

Governments are faced with choices about the degree of independence that should be allowed in the provision of services to the community.  The level of independence is dependent on a number of variables, including:

· the frequency and importance of public policy decisions (ie, the degree to which the government is the responsible party);

· the dependence on the service for budget supplementation (ie, the degree to which the service is funded by taxation or user charges);  and
· the operating environment for the service (ie, whether the efficient delivery of a service requires an organization to be highly responsive and flexible to changing or competing circumstances and thus less fettered by the bureaucratic processes of government).
The table in Attachment A sets out a possible framework for the appropriate application of governance arrangements.

The statutory model whereby the organisation is governed by an independent board is frequently used by governments where goods and services are readily supplied on a user charge basis.  In the terminology used in the ACT, a statutory authority is a publicly owned organization, established as a separate legal entity by its own legislation, with or without a governing board.  A statutory corporation is a statutory authority with an independent governing board and may or may not be subject to both the Corporations Act (Cwlth) and the Territory Owned Corporations Act (ACT).  ACTEW and ACTTAB are the only two current Territory-owned corporations.
The ICRC report provides some very useful thoughts on the governance arrangements relating to publicly owned corporations.  In particular, the ICRC notes that:

· In a competitive market organizations must maintain efficiencies at least as good as its competitors to continue to survive.  The provision of water and wastewater is a natural monopoly (and therefore is not subject to competitive forces);
· Public corporations such as ACTEW are not subject to the usual scrutiny of performance as are publicly listed companies.  Market assessment is undertaken by way of share price movements and provides both pressure on and incentives for senior management.

Where these market pressures do not exist, alternative regulatory arrangements are often used to compensate for their absence.  These arrangements mainly take the form of agreements between the corporation and the government on objectives and performance standards, and price regulation.  These arrangements, however, have only a limited effect.

The ICRC noted that:

‘no incentives to improve efficiency provided by the regulatory regime will be effective in the absence of a governance framework that holds the entity accountable for achieving its defined objectives.’

Typically governments struggle with mechanisms that satisfactorily hold a publicly-owned entity accountable.  Sanctions against board members, such as the dismissal of a board or member, previously appointed by the government, are problematic and politically damaging.  Pecuniary penalties against the entity merely have the effect of reducing the dividend payable to the government.

The lack of adequate accountability measures and sanctions is one argument for exposing entities to corporations law.  Under the Corporations ACT (Cwlth) directors and officers of a corporation can be personally subject to both civil and criminal penalties for failing to undertake their duties with reasonable care and diligence and in the best interests of the corporation.  These sanctions tend to be potentially more severe than any that might exist between the entity and its public owner.

An unintended consequence of ‘corporatisation’ is that it can create a conflict of interest for the board when the objectives of the government owner are not perceived as in the ‘best interests’ of the corporation.  In these situations boards tend to give paramount importance to their legal obligations under the Corporations Act, as the sanctions are more tangible and more severe.

Depending on how ‘best interests’ is interpreted, this apparent conflict can result in perverse outcomes and inefficiencies and inhibit actions that might provide a broader public benefit - more so given that the corporation is usually 100 per cent owned by the government.

Water and wastewater services are an important public good.  The provision of healthy water and the removal of sewerage and wastewater have major public health benefits.  The reticulation of these services generates significant economies of scale and thus provides substantial economic benefits to the community.   
Important standards need to be set in relation to the quality and reliability of these service.  Such standards affect the quality of life of the community as well as the price the community must pay for these services.  The responsibility for such standards rightly rests with elected representatives, and not boards of corporations.  For example, decisions regarding the extent and timing of water restrictions should be made by government, suitably informed, and not by the monopoly provider of the service.
There is a great deal of community concern over aspects of water and wastewater services within the Territory, including:

· The efficiency of the costs of recent water security measures.  While the decision to undertake water security measures was referred to the Territory Government by ACTEW, it was poorly informed at the time.

· A view that water restrictions were maintained longer than necessary following the breaking of the drought, resulting in economic loss to the community that might otherwise have been avoided.

· The current arrangements for water pricing, even with the improvements made for the most recent pricing determination, do not provide sufficient incentive for ACTEW to improve its efficiency and performance.

· Executive pay levels appear exhorbitant when compared with, say the Head of the ACT Public Service or, perhaps, even more comparable, with the Chief Executive of ACTION.

Regardless of one’s view as to whether these concerns are well-founded, the current governance arrangements make it difficult for the Government to manage these issues.  
There is not now, and possibly never has been, any compelling argument to retain the statutory corporation model for ACTEW given that the competitive elements of its previous functions are now effectively divorced from it.  The statutory corporation model serves no useful purpose other than to prepare an organisation for eventual privatization.  Given the natural monopoly of water and wastewater services and the vital importance of the service to the community, privatisation should not be contemplated.

Accordingly, the governance arrangements should be amended to provide the Territory Government with more control over policy decision making in relation to water and wastewater services, as well as removing any conflicts of interest for the ACTEW Board.  The question is whether that change should be to replace ACTEW Corporation with a statutory authority or absorb the functions within a business unit (department) in the public service.  Typically these are the two most common governance arrangements for water and wastewater adopted within Australia.  Historically, the departmental model was the most commonly used.

On balance the author considers that the statutory authority model is the better approach.  It is important that, despite its limitations, independent pricing regulation continue.  This assists in achieving the best economic signals for the community as to the cost and value of water, thereby reducing the potential for over or under use of this important commodity.  
Moreover, the statutory authority model provides a structure than can easily accommodate employment conditions other than those under the Public Sector Management Act.  This provides a better arrangement for the employment of a workforce with substantially different sets of skills than found in most areas of the public service.
A statutory authority can be managed without a board or with an advisory or governing board.  The rationale for a governing board is in circumstances where decisions need to be made independent of government.  The ICRC is one such example and the ACT Gambling and Racing Commission is another.  Some ACT statutory authorities use advisory boards.  These are relevant when the government is primarily responsible and accountable for decisions.  The Canberra Institute of Technology and the Public Trustee are examples of Territory Authorities that use advisory boards.  Advisory boards, when properly constituted provide experience and judgement to assist the CEO of the organization and are also able to advise the Minister on matters of importance.  The author recommends that the Government should give consideration to structuring the proposed Territory Authority with an Advisory board rather than a Governing board.
Possible Governance Models

	Governance Model
	Basic Structure
	When to Apply

	
	
	

	Department
	100 % budget funded.  Little or no revenue retained.  Difficult to apply user charges (non-excludable and non-rival goods and services).  (eg.  road maintenance)
	Difficult to apply user charges (non-excludable and non-rival goods and services).  (eg.  road maintenance)

	
	
	

	Business Unit (within Departmental structure)
	Substantially budget funded.  Revenues retained.  (Note that actual service delivery can be contracted out but requires large government subsidy.)
	User charges can be applied but full cost recovery not sustainable due to:

significant external benefits generated;  and

substantial community service obligations.

Low risk and limited competition.
(eg.  Public transport) 

	
	
	

	Statutory Authority


	Separate legal entity with or without a governing board but not subject to Corporations Law.  Usually non-budget dependant or requirement for independence from government.  May provide CSOs (eg concessions/subsidies) and usually funded for the cost of these.  (Some statutory authorities are referred to as statutory corporations.)
	User charges can be applied and mostly recover costs.
May have large CSOs.
Limited risk.  Limited competition.

Effective monopoly over goods or services (with no ready substitutes).

Essential services with substantial externalities.   Consumers unable to make choices as to quality and reliability, therefore need for government oversight on level/quality of service provided.
May require separate legal status for commercial dealings.
Or requirement for independence from government.

	
	
	

	Statutory Corporation (Territory-owned Corporation)
	Separate legal entity subject to Corporations law.  Government as owner retains ultimate risk.
	User charges fully recover costs and usually generate profits.

Operates in competitive market and faces moderate to high risks.

Goods/services are substitutable.
Consumers able to determine quality/reliability of goods/services.
Precursor to privatisation.

	
	
	

	Privatised entity
	No government ownership.  (Government may still be heavily involved in regulating good or service.)
	User charges able to fully recover costs.

Non-essential services.  

Low policy input by government or comprehensive legislation/regulation.
Operates in highly competitive and risky market.

Goods/services highly substitutable.

Consumers able to determine quality/reliability of goods/services.

(eg banking)
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