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Preface

This Issues Paper has been produced to assist those considering making a submission to this Review and to pose questions participants might wish to address in their submissions.  Submissions need not address all of the questions set out in this Issues Paper, and participants should also feel free to raise any other matters that come within the Terms of Reference.

While participants making submissions are encouraged to provide evidence to support their views, submissions need not be extensive documents.  For example, a short letter may be sufficient.

In undertaking this Review, consultation will also occur with key stakeholders throughout this process.  

A Final Report will be provided to the ACT Government by November 2013.

Bruce Cohen

Review of Institutional Arrangements for ACTEW
About this Issues Paper

This document outlines:

· how to make a submission;

· the terms of reference for the Review;

· the Review’s consultation processes;

· issues on which the Review is seeking feedback and information.

Key dates

Release of Issues Paper 
July 2013
Initial consultations with key participants
July to August 2013
Submissions due
6 September 2013
Consultation on submissions 
September to October 2013
Final report to Government 
November 2013
Contacts

For further information please contact:

Media and administrative matters
Tania Navarro (02) 6205 4560
Other matters
Phil Liddicoat (02) 6207 0251
Email address
actewreview@act.gov.au
Website
www.act.gov.au/actewreview
How to make a submission

Any interested party may make a submission to the Review.  Submissions may be in written, electronic or audio form.  The Review will post all public submissions on its Review website.  To facilitate this, it would be preferable if an electronic version of any submission be provided.  Submissions should also be accompanied by a completed cover sheet, which is available at the Review website, www.act.gov.au/actewreview.
Written submissions should be sent to:

Review of Institutional Arrangements for ACTEW
C/- Commerce and Works Directorate
GPO Box 158
CANBERRA CITY  ACT  2601

Or emailed to: actewreview@act.gov.au
The submissions may comment on any issues within the scope of the Review’s Terms of Reference.  It is important that the submission contains, where possible, relevant facts, figures and data, examples, and documents to support your views.

Submissions accepted “in confidence”
All written submission received in relation to this Review will be published unless it is considered that publication is not in the public interest because of the confidential nature of a submission or for some other reason, for example, because a submission may give rise to a claim in defamation.  Anyone making a submission should be aware that the Review’s documents are subject to the Freedom of Information Act 1989 (ACT).  While the Review will respect the wishes of those making submissions “in confidence”, the application of that Act in any particular case is ultimately outside the control of the Review.  Anyone wishing to make a submission in confidence is asked to contact the Review before doing so.
Matters submitted as confidential must be clearly marked “CONFIDENTIAL” either in part or in full, with the reasons why.  Where material is only confidential in part, a separate submission should also be provided with the confidential material removed.

Terms of Reference

The Government is commissioning a review of the Territory’s institutional arrangements for ACTEW.

ACTEW delivers water and sewerage services to the ACT and its region. It also holds the interests in both the energy retail and distribution partnerships that form the ActewAGL joint venture. Water, sewerage and some energy prices are set within the ACT by the Independent Competition Regulatory Commission (ICRC). There is a significant level of policy and operational interaction between ACTEW and ACT Government Directorates.

These arrangements have been in place for some years and this review is the opportunity to examine whether they continue to be appropriate and reflect best practice.
The review will examine, and provide recommendations on, potential approaches which could:

· improve the existing arrangements and structures (both legal and regulatory) under which ACTEW operates;

· enhance the process of setting specific goals and objectives for ACTEW, including the potential prioritisation of commercial, social and environmental objectives; and

· enhance communication and accountability mechanisms operating between ACTEW and ACT Government Directorates.

Should the review contemplate any changes to the structure of ACTEW Corporation Ltd the review should provide recommendations on the most appropriate entity to hold ACTEW’s 50 per cent interests in the partnerships that form the ActewAGL joint venture.

This review does not, however, extend to reviewing the structure of the ActewAGL joint venture itself.

The review should have regard to, and may make comment on, all relevant legislation and competition policy principles.

Consultation: The review should seek the views of key stakeholders and other interested parties in the community.  A public call for submissions would be appropriate to facilitate this outcome.

1. About the Review
1.1
Background

ACTEW Corporation Limited (“ACTEW”) was established in 1995 as the successor body to the ACT Electricity and Water Authority.  ACTEW is a wholly publicly owned corporation incorporated under and subject to the Corporations Act 2001 (Cth).  It is also a corporation subject to the provisions of the Territory-owned Corporations Act 1990 (ACT).  ACTEW has two issued shares, which are held respectively by the Chief Minister and the Treasurer on behalf of the Australian Capital Territory (the “Territory”).
ACTEW is directly or indirectly involved in two significant areas of businesses – water and sewerage services, and gas and electricity.  Until November 2011, ACTEW also held an 18 per cent shareholding in the telecommunications provider TransACT Communications Pty Ltd.
Water and sewerage

ACTEW is the sole provider of water and sewerage services to the Territory and its region.  It currently serves around 155,000 household and business customers, delivering services through more than 6,000 kilometres of water and sewerage pipes.  Other key physical assets include water treatment plants at Mount Stromlo and Googong; the Googong, Cotter, Bendora and Corin Dams; the Lower Molonglo Water Quality Control Centre; the Fyshwick sewerage treatment facility and the Murrumbidgee to Googong Water Transfer Pipeline.
In the face of drought, government policy and changed behaviour, the volume of water sold to Territory customers has declined markedly over the past decade – from around 56 GL in 2002-03 to 40 GL in 2012-13.  At its lowest point – 2010-11 – total water sales fell to just 33.8 GL.  This reduction in aggregate consumption has occurred as the number of customers has grown (by around 2.17 per cent annually between 2008-09 and 2012-13).
With variability in the volume of water sold has come variability in revenue (see Table 1).  As Table 1 also illustrates, in recent years ACTEW’s water revenues were considerably below the levels which had been forecast under previous regulatory processes.
Table 1: ACTEW water revenues, 2008-09 to 2012-13 ($m, nominal)

	
	2008-09
	2009-10
	2010-11
	2011-121
	2012-132

	Revenue forecast
	137
	162
	171
	186
	195

	Revenue earned
	108
	116
	105
	125
	172


Source: ICRC Draft Report Regulated Water and Sewerage Services, Table 4.4
1 Estimate; 2 Forecast.
Coinciding with this period of declining water sales and below forecast revenue, concerns about the security of supply led to significant investment in new infrastructure – including the enlargement of the Cotter Dam (est. cost - $405 m) and the Murrumbidgee to Googong Pipeline (est. cost - $138 m).  Such investments have expanded the value of ACTEW’s water and sewerage asset base – to more than $1.8 billion at the end of 2011-12.  The cost of these investments has also contributed to ACTEW’s gearing levels increasing over the past seven years – from under 30 per cent at the end of 2006-07 to around 60 per cent as at the end of 2012-13.

From 2000 until 2012, while ACTEW retained ownership of the water and sewerage assets, the actual task of providing water and sewerage services to the Territory was contracted out to the ActewAGL joint venture.  However these arrangements have now been terminated, and from 
1 July 2012 ACTEW has been providing these services directly, operating under the business name ACTEW Water.  ACTEW does, however, have some ongoing service contracts with the ActewAGL joint venture.
Water and sewerage prices in the Territory are set by the Independent Competition and Regulatory Commission (ICRC).  In its most recent decision, the ICRC determined an increase in water prices of 4.9 per cent and a decrease in sewerage prices of 18 per cent.  For the average household, it has been estimated that this determination would result in a 7 per cent reduction in the annual water and sewerage bill in 2013-14.

Based on data from ACTEW’s Statement of Corporate Intent 2012-13 to 2015-16, ACTEW generally performed around or better than the industry average on matters such as the number of water main breaks (per 100 km of mains) and the duration of unplanned interruptions to water supply and sewerage interruptions; however its performance was below the industry average for the number of sewerage mains breaks and chokes (per 100 km of mains).  In 2010-11, ACTEW also received more complaints than the industry average with respect to water and sewerage services, but less than average in relation to water quality and billing and account issues. It should be recognised, however, that performance against these (and other) measures will likely vary from year to year.
Gas and electricity

ACTEW also holds 50 per cent interests in the partnerships that form the ActewAGL joint venture, which provides electricity and gas services to the Territory.  More specifically, the ActewAGL joint venture is formed between two partnerships:
· ActewAGL Distribution – a partnership between ACTEW Distribution Ltd, which is itself wholly owned by ACTEW, and Jemena Networks (ACT) Pty Ltd, a subsidiary of SPI (Australia) Assets Pty Ltd (through its interest in Jemena Ltd); and

· ActewAGL Retail – a partnership between ACTEW Retail Ltd, which is itself wholly owned by ACTEW, and AGL ACT Retail Investments Pty Ltd, a subsidiary of AGL Energy Ltd.

These two partnerships focus on different aspects of energy service provision.  ActewAGL Distribution provides distribution services – that is, the passage of electricity and gas through poles and wires, and pipelines, while ActewAGL Retail provides retail services – that is, the actual provision and billing of electricity and gas supply to consumers.  In doing so, these partnerships operate together under a joint venture arrangement.  The terms of these partnerships and the joint venture arrangements are set out in a series of commercial agreements.  

Generally, electricity and gas retail services are contestable, whereas the distribution services are not.  Overall, the ActewAGL joint venture is the dominant energy retailer in the Territory with more than 90 per cent market share of the electricity and gas retail markets.
ACTEW’s investments in its joint venture partnership interests had a book value of just over $550 million at the end of 2011-12.  In the same year, the joint venture generated income of around $80 million for ACTEW (accounted for using the equity method), while actual cash distributions were somewhat lower.

Figure 1 below shows ACTEW’s current corporate structure including the joint venture arrangement and the two energy partnerships.

Figure 1: ACTEW’s corporate structure including ActewAGL joint venture relationships
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Regulatory framework
There is an extensive regulatory framework governing the provision of water and sewerage, and gas and electricity services in the Territory, including legislation which:

· establishes the corporate structure and governance arrangements under which ACTEW operates, such as the Corporations Act 2001 (Cth) and the Territory-owned Corporations Act 1990 (ACT);

· relates specifically to utility service provision, such as the Utilities Act 2000 (ACT); the Water Resources Act 2007 (ACT); the Independent Competition and Regulatory Commission Act 1997 (ACT) and the National Energy Retail Law (ACT) Act 2012 (ACT);
· imposes general obligations on entities undertaking business activities in the Territory, such as the Competition and Consumer Act 2010 (Cth) and the Fair Work Act 2009 (Cth); and
· establish accountability mechanisms that apply to ACTEW having regard to its status as an entity wholly owned by the Territory, such as the Auditor-General Act 1996 (ACT); the Freedom of Information Act 1989 (ACT); the Ombudsman Act 1989 (ACT) and the Territory Records Act 2002 (ACT).
A more extensive list of relevant regulatory instruments and a brief description of their purposes is contained in Schedule 1 of this Issues Paper.

ACTEW, the Territory Government and the community
The range of businesses that ACTEW undertakes or has interests in, together with the regulatory framework in which it operates, means the interactions between ACTEW, the Territory Government and the community at large are extensive and occur at multiple levels.

For example, with respect to the relationship with the Territory Government:
· as ACTEW is wholly publicly owned, the Territory Government, through the Chief Minister and Treasurer, has governance responsibilities as shareholders, including with respect to oversight of performance and matters such as the appointment of directors;
· as ACTEW undertakes business in areas where there is substantial government regulation, it interacts with the Territory Government in relation to its operations under various legislative instruments and licences, particularly in the water sector;
· ACTEW is a provider of community service obligations on behalf of the Territory Government, which generally are governed by the provisions of Pt 13 of the Utilities Act 2000 (ACT); and
· ACTEW provides funds to the Territory Government through the payment of dividends and tax equivalents payments; at the same time, the Territory Government plays a role with respect to ACTEW’s borrowing requirements.

Similarly, ACTEW has a deep and multi-faceted relationship with the Territory community, including in its capacity:
· as a water and sewerage services provider directly through ACTEW Water;

· as a substantial sponsor to numerous community organisations and events;

· as an asset wholly owned by the Territory community; and

· as a participant in the ActewAGL joint venture, which provides energy services to a large proportion of the community.
1.2
Scope of the Review
The Government has announced a Review into ACTEW, and directed the Review’s attention to:

· improving the existing arrangements and structures (both legal and regulatory) under which ACTEW operates;

· enhancing the process of setting specific goals and objectives for ACTEW, including the potential prioritisation of commercial, social and environmental objectives; and

· enhancing communication and accountability mechanisms operating between ACTEW and ACT Government Directorates.

Should the Review contemplate any changes to the structure of ACTEW Corporation Ltd the Review has also been requested to provide recommendations on the most appropriate entity to hold ACTEW’s 50 per cent interests in the partnerships that form the ActewAGL joint venture.  
This review does not, however, extend to reviewing the structure of the ActewAGL joint venture itself.
This Review is anticipated to be of interest to: 
· ACTEW (and its joint venture partners);
· domestic and industrial consumers of water and wastewater services (and energy services);
· Territory Government Directorates;
· ICRC;

· non-government organisations and community interest groups; and

· academics and those with an interest in water reform, governance issues and associated issues.

2. Issues

2.1
Context and challenges
This Review has been asked to consider whether ACTEW’s institutional arrangements which have been in place for some years continue to be appropriate and reflect best practice.
In addressing this issue, an initial consideration is to assess the context in which ACTEW operates, and the challenges both it and the Territory are likely to face in the years ahead.
In undertaking such an assessment, it is useful to reflect on how the environment in which ACTEW operates has evolved significantly over the past twenty years.  Since ACTEW was established in 1995, significant changes that have occurred include:

· increasing concerns about climate change, changing rainfall patterns and periodic reductions in inflows.  This has seen initiatives which have had major impacts on ACTEW, such as substantial investments in water infrastructure, including the upgrade to the Cotter Dam, and the introduction of carbon pricing;
· reform of the regulatory environment, including the role and methodology adopted by the ICRC in its regulation of water prices and the introduction of retail contestability in both electricity and gas markets;

· changes in ACTEW’s operations and partners, including the contracting out and then reintegration of ACTEW’s water and sewerage operations and the transition of AGL’s interests in ActewAGL Distribution to Jemena/SPI;

· resolution of reforms with respect to the management of the Murray Darling Basin;

· significant shifts in customer demand, particularly for water services which has seen annual usage decline from around 56 GL to 40 GL per annum;

· a substantial shift in debt levels as ACTEW has funded significant capital works projects to ensure the Territory’s water security.  At the same time, an ongoing dividend stream continues to be paid to the Territory Budget.

The nature and extent of these changes highlight both the potential fluidity and unpredictability of the environment in which ACTEW operates, and in which the Territory is required to consider the appropriateness of current arrangements and potential reforms.
It is important to ensure that the institutional arrangements under which ACTEW operates continue to be relevant for the years ahead.  To this end, it is necessary to consider what challenges ACTEW may be anticipated to face going forward, and how they may affect the institutional arrangements under which it should operate.

Have external changes to ACTEW’s operating environment affected the suitability of its current structure?  
Have changes in the regulatory environment affected the suitability of ACTEW’s current structure?  
What are the most important challenges that ACTEW will need to address in the coming years?  
What factors may influence the effectiveness of ACTEW in addressing these challenges?

2.2
ACTEW’s activities and interests
The Review has been asked to examine, and provide recommendations on, potential approaches which could improve the existing arrangements and structures (both legal and regulatory) under which ACTEW operates.
To determine the appropriateness of any such arrangements, a cornerstone issue to have regard to is the nature of ACTEW’s activities and interests.
ACTEW provides water and sewerage services directly under the business name ACTEW Water; it also holds interests in the ActewAGL joint venture which is the major electricity and gas services provider in the Territory.
As a provider of services, ACTEW appears to generally meet its targets with respect to the provision of water and sewerage services, noting that actual performance on specific measures will vary from year to year.  Prices in the Territory for water, sewerage and energy services also appear either generally comparable to or below that of other jurisdictions, recognising though that some cost advantages may exist due to factors such as the limited geographical footprint of these businesses, and the nature of the Territory customer base.

In considering the nature of ACTEW activities and interests, it should be noted that the range and reach of activities undertaken by large water and sewerage businesses operating in Australia vary markedly across jurisdictions, from single entities with operations across an entire state as is the case in Western Australia to more disaggregated models such as those operating in Melbourne and South East Queensland.  These water and sewerage service providers are generally wholly publicly owned; by comparison, as is the case in the Territory, private sector entities have a more substantial involvement in the provision of energy services across Australia.
What, if any, synergies exist between the businesses that ACTEW operates or in which it has an interest?  
What, if any, economies or diseconomies of scale and scope exist as a result of ACTEW’s activities and interests?  
Would change to these activities and interests enhance or inhibit the way in which utility services are provided in the Territory?  
How would productivity be affected by any change?
What kinds of transitional costs would be involved in any change, and how large would they be?  
Are there any other factors that would preclude changes in the current arrangements?  
Would change to these activities and interests inhibit or enhance the regulation of pricing to Territory consumers?  
Would change to these activities and interests result in greater or less transparency in, and accountability with respect to, decision-making?  
Are the nature of ACTEW’s activities and interests appropriate given the changes and developments that have occurred in both water and energy markets over time?  
Does the nature of ACTEW’s activities and interests affect the scope for the development of competition in markets in which it operates – for example, the development of urban water markets?  
Does the nature of ACTEW’s activities and interests enhance or inhibit its capacity to pursue new business opportunities?

2.3
ACTEW’s structure and governance arrangements
The Review has been asked to examine, and provide recommendations on, potential approaches which could improve the existing arrangements and structures (both legal and regulatory) under which ACTEW operates.  It has also been asked to examine, and provide recommendations on, potential approaches which could enhance the process of setting specific goals and objectives for ACTEW, including the potential prioritisation of commercial, social and environmental objectives.
The nature of ACTEW’s structure and governance arrangements will necessarily have regard to the activities that the Territory Government considers ACTEW should undertake, recognizing the Territory Government’s capacity both as owner of ACTEW and also its broader regulatory responsibilities.  These dual roles sometimes result in conflicting pressures, hence structures and arrangements need to be in place which have regard to and manage any conflicts that may arise.
ACTEW is incorporated under and subject to the Corporations Act 2001 (Cth).  ACTEW’s constitution made under this Act sets out, amongst other things, the objects of the corporation, which are:
“(a)
to supply energy, including electricity, and water;
(b)
to promote and manage the use of energy and water;

(c)
to provide sewerage services;

(ca)
the provision of communications services; and

(d)
to undertake other related business or activity which may be undertaken by a natural persons.”
At the same time, ACTEW is also subject to the Territory-owned Corporations Act 1990 (ACT).  In and of itself, this Act does not provide for the establishment of corporate entities in the way in which statutory corporations are created under specific legislation in many other Australian jurisdictions.  It does, however, set out the main objectives for any company that is subject to this Act.  These objectives, which are of equal importance, are:

“(a)
to operate at least as efficiently as any comparable business; and
(b)
to maximize the sustainable return to the Territory on its investment in the corporation or subsidiary in accordance with the performance targets in the latest statement of corporate intent of the corporation; and

(c)
to show a sense of social responsibility by having regard to the interests of the community in which it operates, and by trying to accommodate or encourage these interests; and

(d)
if its activities affect the environment – to operate in accordance with the object of ecologically sustainable development.”
What are the advantages and disadvantages of ACTEW’s current corporate structure?  
What are the advantages and disadvantages of ACTEW being subject to both the Corporations Act 2001 (Cth) and the Territory-owned Corporations Act 1990 (ACT)?  
Is the current corporate structure appropriate given ACTEW’s activities and interests?  
What, if any, alternative structures may be appropriate for these activities and interests?  
What processes should be in place to ensure ACTEW’s corporate objectives are aligned with shareholder requirements?  
Are ACTEW’s objects consistent with its corporate structure?  
Are ACTEW’s objects consistent with its activities and interests?
The establishment of ACTEW as a corporate entity gives rise to a range of governance-related responsibilities and powers.  ACTEW is subject to the Corporations Act 2001 (Cth), which imposes obligations with respect to matters such as financial reporting requirements and directors duties.  At the same time, the Territory-owned Corporations Act 1990 (ACT) contains specific provisions which operate with respect to matters such as:

· the appointment of directors (s 12);
· the provision of information (ss 15, 16A);
· directions (s 17);
· the preparation of statements of corporate intent (s 19).
As such, issues to be considered by this Review include the nature of such governance arrangements which operate with respect to ACTEW, and whether there are opportunities to enhance these arrangements.
Are there ways in which governance arrangements could be improved?  
Are there ways to enhance how shareholders, directors and/or the management of ACTEW perform the different roles and responsibilities each has under these governance arrangements?  
What are the advantages and disadvantages of the governance arrangements which operate under the Corporations Act 2001 (Cth)?  And under the Territory-owned Corporations Act 1990 (ACT)?  
What processes are appropriate for determining the appointment of directors to ACTEW?  
What limits, if any, may appropriately be placed on the terms of board appointments?  
Is a power to direct consistent with ACTEW’s corporate structure?  
Is a power to direct appropriate given ACTEW’s activities and interests?  
What is the appropriate scope, if any, of such a power of direction?  
To what extent should information be provided to the Territory by ACTEW with respect to its operations?  
Are current arrangements, such as with respect to the provision of a statement of corporate intent, consistent with these requirements?

ACTEW’s financial relationship with the Territory operates at various levels.  
First, as ACTEW is a wholly owned public corporation, the Territory is a recipient of dividends and hence has a direct financial interest in the performance of the company.  The current policy is to pay dividends equivalent to 100 per cent of net profit after tax.
Secondly, as ACTEW is publicly owned, by operation of the Competition Principles Agreement and the National Tax Equivalent regime, the Territory also receives tax equivalent payments.  The primary objective of these tax equivalents payments is to promote competitive neutrality and to expose Government owned businesses to the commercial disciplines of paying income tax.
Thirdly, under current arrangements, ACTEW’s borrowings are undertaken on its behalf by the Territory.  As a result, ACTEW enjoys the benefits of the Territory’s borrowing capacity in the form of lower rates than it would otherwise pay, while at the same it is arguable this policy also enables the Territory borrowing program to develop a more economic scale.  These borrowings may relate to investments in ACTEW’s water business – for example, to fund capital works on water security projects.  They may also provide funding which facilitates ACTEW’s capacity to make investments required under the ActewAGL joint venture arrangement.  The potential uses of money borrowed by ACTEW gives rise to the related question of what, if any, role the Territory should play in approving major investments requiring such borrowings.  The role which the Territory may play in such matters may also be affected by the extent to which the nature of its dividend policy affects ACTEW’s capacity to fund such capital works or investments.
What are the advantages and disadvantages of the Territory Government’s dividend policy with respect to ACTEW?  
What are the advantages and disadvantages of the Territory Government borrowing on ACTEW’s behalf?  
If the Territory Government borrows on ACTEW’s behalf, should it charge ACTEW a premium on the rates at which it borrows?  
What role, if any, should the Territory Government have in decision-making on major capital works and investments?

The Review has also been asked that should it contemplate any changes to the structure of ACTEW Corporation Ltd the Review should provide recommendations on the most appropriate entity to hold ACTEW’s 50 per cent interests in the partnerships that form the ActewAGL joint venture.  This Review does not, however, extend to reviewing the structure of the ActewAGL joint venture itself.
What are the advantages and disadvantages of the current structural arrangement?  
What alternative arrangements may be more appropriate?  
What kinds of transitional costs would be involved in any structural change, and how large would they be?  
Are there any other factors that would preclude changes in the current structural arrangements?  
Would change to the current structure result in greater or less transparency in, and accountability with respect to, decision-making?  
Would a change in structure facilitate future policy reforms?
Generally, it is not within the scope of this Review to consider the internal governance arrangements operating within ACTEW.  However, having regard to nature of ownership and possible structural reforms that may be considered, attention may appropriately be given as to whether internal governance arrangements are, or should be, consistent with broader policies applied by the Territory (see, for example, s 17A Territory-owned Corporations Act 1990 (ACT)).  These may relate to a range of matters, such as policies with respect to sponsorship expenditure or to the receipt and giving of gifts.

To what extent, if any, should ACTEW’s internal governance arrangements be guided by, or be required to be consistent, with broader government policies?
2.4
Regulatory arrangements under which ACTEW operates
The Review has been asked to examine, and provide recommendations on, potential approaches which could improve the existing arrangements and structures (both legal and regulatory) under which ACTEW operates.
ACTEW provides services and undertakes its operations subject to regulatory arrangements which impose obligations as to how it must operate.  This regulatory framework may relate to specific areas of policy – such as drinking water quality or environmental impacts.  These regulatory arrangements may also impose general obligations, such as with respect to business practices and competitive neutrality.
The nature and clarity of these regulatory arrangements can affect the scope of ACTEW activities and the manner in which it operates, having regard both to its obligations and those of other entities, such as the Territory Government.  For example, as a provider of water services ACTEW has roles and responsibilities with respect to investments in water security infrastructure.  Regulatory frameworks may allocate this responsibility directly to it, subject to a requirement that its decisions meet water security targets established by the relevant government body.  Alternatively, a government may itself seek to play a greater role in that decision-making process – having regard to the nature and scale of such investments.  The nature of these arrangements may also be affected by the policy objectives that are sought to be achieved by the Territory.
How such regulatory arrangements are structured will influence the way in which ACTEW operates.  In relation to the monopoly aspects of the services it provides, ACTEW is also subject to pricing regulation.  The nature and clarity of regulatory arrangements to which ACTEW is subject can affect the way in which such pricing regulation is undertaken.  A related issue which may also arise is the capacity of the pricing regulation process to obtain information that clarifies the nature of these policy objectives (and other matters).
Are the regulatory and policy frameworks in which ACTEW operates clear?  
What scope, if any, is there to enhance the way in which policy objectives are established by regulatory frameworks?  
What scope, if any, is there to enhance the way in which ACTEW’s performance in meeting these policy objectives may be assessed?  
To what extent is ACTEW able to recover its costs in meeting its obligations through pricing processes?  
What are the advantages and disadvantages in how community service obligations are delivered by ACTEW?  
Are the powers associated with pricing regulation appropriate – for example, with respect to the provision of information regarding the Territory Government’s policy objectives?

2.5
Interactions between ACTEW and Territory Government Directorates

The Government has requested that the Review examine, and provide recommendations on, potential approaches which could enhance communication and accountability mechanisms operating between ACTEW and Territory Government Directorates.
There are numerous distinct roles in relation to which information flows between ACTEW and the Territory Government – as shareholder, as policy maker and regulator, and as a finance provider.  As shareholder, there is a need for information with respect to matters such as corporate plans and financial performance.  As policy maker and regulator, information flows are required to ensure existing policy objectives are being met, and to facilitate the development of new policy.  Decisions relating to the provision of finance require information such as the purpose for which the money is to be used, the security to be provided and the capacity for it to be repaid.  

In each of these capacities, issues arise as to the nature and extent of information that should be provided, and the form in which this should occur.  Information provision will also necessarily have regard to the different roles and responsibilities that each entity plays – ACTEW as a commercial utility service provider wholly owned by the Territory, and the Territory Government in its various capacities. 
Finally, as ACTEW is publicly owned, regard also needs to be given to the range of additional accountability mechanisms and information requirements that arise given its nature as an asset owned by the community.  This includes, for example, obligations under legislation relating to Freedom of Information and the Ombudsman.
What types of information are appropriate to be provided by ACTEW to the Territory Government in its role as ACTEW’s owner?  In its role as policy maker and regulator?  In its role as a provider of finance?  
How should information be provided by ACTEW to the Territory Government in its role as ACTEW’s owner?  In its role as policy maker and regulator?  In its role as a provider of finance? 

3. Invitation to contribute to the Review
Any interested party is encouraged to provide a submission outlining issues relevant to the Review which concerns them.  While the Review will attempt to consider all submissions made throughout the Review process, submissions in response to this Issues Paper are invited by 
6 September 2013.  Detailed submissions are appreciated, but submissions do not need to be detailed documents covering all the issues and questions set out in this Issues Paper.  They may also cover issues and questions not detailed in this Issues Paper.  Submissions may cover specific issues or provide case studies to highlight particular matters.

Anyone who wants to be kept informed of this Review is directed to the Review’s website, www.act.gov.au/actewreview.  The website will be regularly updated to include information on the consultation process, and copies of publications relevant to the Review and public submissions.
Schedule 1: Regulatory Framework

The regulatory framework within which ACTEW operates, and within which water, sewerage, and energy services are provided in the Territory, encompass an extensive number of legislative and other instruments which include, but are not limited to:

· the ACTEW/AGL Partnership Facilitation Act 2000 (ACT), which facilitated the establishment of the ActewAGL partnerships for the provision of gas and electricity;
· the Auditor-General Act 1996 (ACT), which provides the ACT Auditor-General with powers to conduct performance audits of ACTEW at any time;

· the Competition and Consumer Act 2010 (Cth), which imposes obligations on ACTEW in relation to business, trade practices and consumer rights matters;

· the Corporations Act 2001 (Cth), which regulates ACTEW’s financial reporting and governance, and imposes corporate related obligations on ACTEW;

· the Dams Safety Act 1978 (NSW), which establishes the Dams Safety Committee and confers upon the Dams Safety Committee certain functions relating to the safety of specific dams in NSW, including those for which ACTEW is responsible such as the Googong Dam;

· the Dangerous Substances Act 2004 (ACT), which regulates ACTEW’s activities in relation to dangerous substances, like asbestos (see also Dangerous Substances (General) Regulation 2004 (ACT));

· the Discrimination Act 1991 (ACT), which makes it unlawful for a person to discriminate against another on prohibited grounds (such as sex, sexuality, relationship or parental status, pregnancy, race, disability, age, industrial activity and spent criminal convictions) in certain areas of activity (such as in work, the provision of goods and services, and in access to premises) (see also Age Discrimination Act 2004 (Cth); Disability Discrimination Act 1992 (Cth); Racial Discrimination Act 1975 (Cth); Sex Discrimination Act 1984 (Cth));
· the Electricity Feed-in (Renewable Energy Premium) Act 2008 (ACT), which regulates the supply of electricity from solar and other renewable energy sources to electricity distributors;
· the Electricity Safety Act 1971 (ACT), and the Gas Safety Act 2000 (ACT), which respectively provide for the safe use of electricity and gas (see also Electricity Safety Regulation 2004 (ACT); Gas Safety Regulation 2001 (ACT));
· the Environment Protection and Biodiversity Conservation Act 1999 (Cth), which aims to protect and environment and conserve biodiversity;

· the Environment Protection Act 1997 (ACT), which provides, amongst other things, for ACTEW to take practicable and reasonable steps to prevent or minimise environmental harm and nuisance caused by an activity of ACTEW (see also Environment Protection Regulation 2005 (ACT));

· the Fair Work Act 2009 (Cth), which provides for the regulation of industrial relations including establishing a scheme for the negotiation and approval of enterprise agreements, and various institutions such as the Fair Work Commission and the Fair Work Ombudsman;

· the Freedom of Information Act 1989 (ACT), which gives members of the public rights of access to ACTEW documents (other than those relating to ACTEW’s competitive commercial activities), subject to certain exemptions (see also Freedom of Information Regulation 1991 (ACT));

· the Human Rights Act 2004 (ACT), which provides for the protection and promotion of human rights;

· the Independent Competition and Regulatory Commission Act 1997 (ACT), which establishes an an independent commission to regulate pricing, access and other matters in relation to industries involving the provision of water, electricity and sewerage services, and other industries, and to investigate competitive neutrality complaints and government-regulated activities;
· the Lands Acquisition Act 1994 (ACT), which provides for the acquisition of interests in land by the Executive and certain authorities and for dealings with land so acquired;
· the National Energy Retail Law (ACT) Act 2012 (ACT), which among other things establishes the ACT’s participation in a national energy customer framework for the regulation of the retail supply of energy to customers and makes provision for the relationship between the distributors of energy and the consumers of energy (see also National Energy Retail Law (ACT) Regulation 2012 (ACT));
· the National Gas (ACT) Act 2008 (ACT), which amongst other things establishes the ACT’s participation in a framework that enables third parties to gain access to certain natural gas pipeline services;
· the Ombudsman Act 1989 (ACT), which establishes the office of the ACT Ombudsman, and provides the Ombudsman power to investigate complaints made against ACTEW;

· the Privacy Act 1988 (Cth), which regulates the handling of personal information by ACTEW and establishes the Information Privacy Principles with which ACTEW must comply;
· the Public Interest Disclosure Act 2012 (ACT), which is designed to enable people to raise concerns about significant wrongdoings in the public sector without fear of reprisal;
· the Taxation (Government Business Enterprises) Act 2003 (ACT), which gives effect to the National Tax Equivalent regime in the ACT with respect to ACTEW Corporation Ltd, ACTEW Distribution Ltd and ACTEW Retail Ltd (see also Taxation (Government Business Enterprises) Regulations 2003 (ACT));

· the Territory-owned Corporations Act 1990 (ACT), which imposes certain additional reporting and corporate governance requirements on ACTEW, its directors and its voting shareholders;

· the Territory Records Act 2002 (ACT), which applies to ACTEW as a Territory-owned corporation, and which imposes on ACTEW obligations in relation to record creation, keeping, protection, preservation, storage and disposal or and access to its records (see also Territory Records Regulation 2009 (ACT));

· the Tree Protection Act 2005 (ACT), whose objects include protecting individual trees in the urban area that have exceptional qualities because of their natural and cultural heritage values or their contribution to the urban landscape and ensuring trees of value are protected during periods of construction;
· the Utilities Act 2000 (ACT), which regulates the provision of certain gas, electricity, water and sewerage utility services in the Territory (see also various regulatory instruments);

· the Water and Sewerage Act 2000 (ACT), which regulates the supply of plumbing and drainage services (see also Water and Sewerage Regulation 2001 (ACT));

· the Water Resources Act 2007 (ACT), which provides for the sustainable management of the water resources of the Territory (see also Water Resources Regulation 2007 (ACT));

· the Work Health and Safety Act 2011 (ACT) and the Work Health and Safety Act 2011 (NSW), which impose obligations on ACTEW, its decision makers and others with a view to ensuring, as far as reasonably practicable, the health and safety of workers and other persons at the workplace;

· the Workplace Privacy Act 2010 (ACT), which regulates the surveillance of workers within and outside the workplace.
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